Licensing Hearing — 11 August 2020
Extract from National Guidance

Paragraphs 2.1 - 2.6

Crime and disorder

2.1 Licensing authorities should look to the police as the main source of
advice on crime and disorder. They should also seek to involve the local
Community Safety Partnership (CSP).

2.2 In the exercise of their functions, licensing authorities should seek to co-
operate with the

Security Industry Authority (“SIA”) as far as possible and consider adding
relevant conditions to licences where appropriate. The SIA also plays an
important role in preventing crime and disorder by ensuring that door
supervisors are properly licensed and, in partnership with police and other
agencies, that security companies are not being used as fronts for serious
and organised criminal activity. This may include making specific enquiries or
visiting premises through intelligence led operations in conjunction with the
police, local authorities and other partner agencies. Similarly, the provision of
requirements for door supervision may be appropriate to ensure that people
who are drunk, drug dealers or people carrying firearms do not enter the
premises and ensuring that the police are kept informed.

2.3 Conditions should be targeted on deterrence and preventing crime and
disorder including the prevention of illegal working in licensed premises (see
paragraph 10.10). For example, where there is good reason to suppose that
disorder may take place, the presence of closed-circuit television (CCTV)
cameras both inside and immediately outside the premises can actively deter
disorder, nuisance, anti-social behaviour and crime generally. Some licence
holders may wish to have cameras on their premises for the prevention of
crime directed against the business itself, its staff, or its customers. But any
condition may require a broader approach, and it may be appropriate to
ensure that the precise location of cameras is set out on plans to ensure that
certain areas are properly covered and there is no subsequent dispute over
the terms of the condition.

2.4 The inclusion of radio links and ring-round phone systems should be
considered an appropriate condition for public houses, bars and nightclubs
operating in city and town centre leisure areas with a high density of licensed
premises. These systems allow managers of licensed premises to
communicate instantly with the police and facilitate a rapid response to any
disorder which may be endangering the customers and staff on the premises.

2.5 Conditions relating to the management competency of designated
premises supervisors should not normally be attached to premises licences. It
will normally be the responsibility of the premises licence holder as an
employer, and not the licensing authority, to ensure that the managers
appointed at the premises are competent and appropriately trained. The
designated premises supervisor is the key person who will usually be



responsible for the day to day management of the premises by the premises
licence holder, including the prevention of disorder. A condition of this kind
may only be justified as appropriate in rare circumstances where it can be
demonstrated that, in the circumstances associated with particular premises,
poor management competency could give rise to issues of crime and disorder
and public safety. Revised Guidance issued under section 182 of the
Licensing Act 2003 |1 7

2.6 The prevention of crime includes the prevention of immigration crime
including the prevention of illegal working in licensed premises. Licensing
authorities should work with Home Office Immigration Enforcement, as well as
the police, in respect of these matters. Licence conditions that are considered
appropriate for the prevention of illegal working in licensed premises might
include requiring a premises licence holder to undertake right to work checks
on all staff employed at the licensed premises or requiring that a copy of any
document checked as part of a right to work check are retained at the
licensed premises.

Paragraphs 2.15 - 2.32

Public nuisance

2.15 The 2003 Act enables licensing authorities and responsible authorities,
through representations, to consider what constitutes public nuisance and
what is appropriate to prevent it in terms of conditions attached to specific
premises licences and club premises certificates. It is therefore important that
in considering the promotion of this licensing objective, licensing authorities
and responsible authorities focus on the effect of the licensable activities at
the specific premises on persons living and working (including those carrying
on business) in the area around the premises which may be disproportionate
and unreasonable. The issues will mainly concern noise nuisance, light
pollution, noxious smells and litter.

2.16 Public nuisance is given a statutory meaning in many pieces of
legislation. It is however

not narrowly defined in the 2003 Act and retains its broad common law
meaning. It may include in appropriate circumstances the reduction of the
living and working amenity and environment of other persons living and
working in the area of the licensed premises. Public nuisance may also arise
as a result of the adverse effects of artificial light, dust, odour and insects or
where its effect is prejudicial to health.

2.17 Conditions relating to noise nuisance will usually concern steps
appropriate to control the levels of noise emanating from premises. This might
be achieved by a simple measure such as ensuring that doors and windows
are kept closed after a particular time, or persons are not permitted in garden
areas of the premises after a certain time. More sophisticated measures like
the installation of acoustic curtains or rubber speaker mounts to mitigate
sound escape from the premises may be appropriate. However, conditions in
relation to live or recorded music may not be enforceable in circumstances
where the entertainment activity itself is not licensable (see chapter 16). Any
conditions appropriate to promote the prevention of public nuisance should be
tailored to the type, nature and characteristics of the specific premises and its



licensable activities. Licensing authorities should avoid inappropriate or
disproportionate measures that could deter events that are valuable to the
community, such as live music. Noise limiters, for example, are expensive to
purchase and install and are likely to be a considerable burden for smaller
venues.

2.18 As with all conditions, those relating to noise nuisance may not be
appropriate in certain circumstances where provisions in other legislation
adequately protect those living in the area of the premises. But as stated
earlier in this Guidance, the approach of licensing authorities and responsible
authorities should be one of prevention and when their powers are engaged,
licensing authorities should be aware of the fact that other legislation may not
adequately cover concerns raised in relevant representations and additional
conditions may be appropriate. 10 | Revised Guidance issued under
section 182 of the Licensing Act 2003

2.19 Where applications have given rise to representations, any appropriate
conditions should normally focus on the most sensitive periods. For example,
the most sensitive period for people being disturbed by unreasonably loud
music is at night and into the early morning when residents in adjacent
properties may be attempting to go to sleep or are sleeping. This is why there
is still a need for a licence for performances of live music between 11 pm and
8 am. In certain circumstances, conditions relating to noise emanating from
the premises may also be appropriate to address any disturbance anticipated
as customers enter and leave.

2.20 Measures to control light pollution will also require careful thought. Bright
lighting outside premises which is considered appropriate to prevent crime
and disorder may itself give rise to light pollution for some neighbours.
Applicants, licensing authorities and responsible authorities will need to
balance these issues.

2.21 Beyond the immediate area surrounding the premises, these are matters
for the personal responsibility of individuals under the law. An individual who
engages in antisocial behaviour is accountable in their own right. However, it
would be perfectly reasonable for a licensing authority to impose a condition,
following relevant representations, that requires the licence holder or club to
place signs at the exits from the building encouraging patrons to be quiet until
they leave the area, or that, if they wish to smoke, to do so at designated
places on the premises instead of outside, and to respect the rights of people
living nearby to a peaceful night.

Protection of children from harm

2.22 The protection of children from harm includes the protection of children
from moral, psychological and physical harm. This includes not only protecting
children from the harms associated directly with alcohol consumption but also
wider harms such as exposure to strong language and sexual expletives (for
example, in the context of exposure to certain films or adult entertainment).
Licensing authorities must also consider the need to protect children from
sexual exploitation when undertaking licensing functions.



2.23 The Government believes that it is completely unacceptable to sell
alcohol to children. Conditions relating to the access of children where alcohol
is sold and which are appropriate to protect them from harm should be
carefully considered. Moreover, conditions restricting the access of children to
premises should be strongly considered in circumstances where:

* adult entertainment is provided,;

* a member or members of the current management have been convicted for
serving alcohol to minors or with a reputation for allowing underage drinking
(other than in the context of the exemption in the 2003 Act relating to 16 and
17 year olds consuming beer, wine and cider when accompanied by an adult
during a table meal);

« it is known that unaccompanied children have been allowed access;

« there is a known association with drug taking or dealing; or

* in some cases, the premises are used exclusively or primarily for the sale of
alcohol for consumption on the premises.

2.24 ltis also possible that activities, such as adult entertainment, may take
place at certain times on premises but not at other times. For example,
premises may operate as a café bar during the day providing meals for
families but also provide entertainment with a sexual content after 8.00pm. It
is not possible to give an exhaustive list of what amounts to entertainment or
services of an adult or sexual nature. Applicants, responsible authorities and
licensing authorities will need to consider this point carefully. This would
broadly include topless bar staff, striptease, lap-, table- or pole-dancing,
performances involving feigned violence or horrific incidents, feigned or actual
sexual acts or fetishism, or entertainment involving strong and offensive
language.

2.25 Applicants must be clear in their operating schedules about the activities
and times at which the events would take place to help determine when it is
not appropriate for children to enter the premises. Consideration should also
be given to the proximity of premises to schools and youth clubs so that
applicants take appropriate steps to ensure that advertising relating to their
premises, or relating to events at their premises, is not displayed at a time
when children are likely to be near the premises.

2.26 Licensing authorities and responsible authorities should expect
applicants, when preparing an operating schedule or club operating schedule,
to set out the steps to be taken to protect children from harm when on the
premises.

2.27 Conditions, where they are appropriate, should reflect the licensable
activities taking place on the premises. In addition to the mandatory condition
regarding age verification, other conditions relating to the protection of
children from harm can include:

* restrictions on the hours when children may be present;

* restrictions or exclusions on the presence of children under certain ages
when particular specified activities are taking place;

* restrictions on the parts of the premises to which children may have access;
* age restrictions (below 18);



* restrictions or exclusions when certain activities are taking place;

* requirements for an accompanying adult (including for example, a
combination of requirements which provide that children under a particular
age must be accompanied by an adult); and

» full exclusion of people under 18 from the premises when any licensable
activities are taking place.

2.28 Please see also Chapter 10 for details about the Licensing Act 2003
(Mandatory Licensing Conditions) Order 2010.

2.29 Licensing authorities should give considerable weight to representations
about child protection matters. In addition to the responsible authority whose
functions relate directly to child protection, the Director of Public Health may
also have access to relevant evidence to inform such representations. These
representations may include, amongst other things, the use of health data
about the harms that alcohol can cause to underage drinkers. Where a
responsible authority, or other person, presents evidence to the licensing
authority linking specific premises with harms to children (such as ambulance
data or emergency department attendances by persons under 18 years old
with alcohol- related illnesses or injuries) this evidence should be considered,
and the licensing

authority should also consider what action is appropriate to ensure this
licensing objective is effectively enforced. In relation to applications for the
grant of a licence in areas where evidence is presented on high levels of
alcohol-related harms in persons aged under 18, it is recommended that the
licensing authority considers what conditions may be appropriate to ensure
that this objective is promoted effectively.

2.30 The 2003 Act provides that, where a premises licence or club premises
certificate authorises the exhibition of a film, it must include a condition
requiring the admission of children to films to be restricted in accordance with
recommendations given either by a body designated under section 4 of the
Video Recordings Act 1984 specified in the licence (the British Board of Film
Classification is currently the only body which has been so designated) or by
the licensing authority itself. Further details are given in Chapter 10.

2.31 Theatres may present a range of diverse activities and entertainment
including, for example, variety shows incorporating adult entertainment. It is
appropriate in these cases for a licensing authority to consider restricting the
admission of children in such circumstances. Entertainments may also be
presented at theatres specifically for children. It will be appropriate to consider
whether a condition should be attached to a premises licence or club
premises certificate which requires the presence of a sufficient number of
adult staff on the premises to ensure the wellbeing of the children during any
emergency.

Offences relating to the sale and supply of alcohol to children
2.32 Licensing authorities are expected to maintain close contact with the
police, young offenders’ teams and trading standards officers (who can carry



out test purchases under section 154 of the 2003 Act) about the extent of
unlawful sales and consumption of alcohol by minors and to be involved in the
development of any strategies to control or prevent these unlawful activities
and to pursue prosecutions. Licensing authorities, alongside the police, are
prosecuting authorities for the purposes of these offences, except for the
offences under section 147A (persistently selling alcohol to children). Where,
as a matter of policy, warnings are given to retailers prior to any decision to
prosecute in respect of an offence, it is important that each of the enforcement
arms should be aware of the warnings each of them has given.

Chapter 9
9. Determining applications

General

9.1 When a licensing authority receives an application for a new premises
licence or an application to vary an existing premises licence, it must
determine whether the application has been made in accordance with section
17 of the 2003 Act, and in accordance with regulations made under sections
17(3) to (6), 34, 42, 54 and 55 of the 2003 Act. It must similarly determine
applications for the grant of club premises certificates made in accordance
with section 71 of the 2003 Act, and in accordance with regulations made
under sections 71(4) to (7), 84, 91 and 92 of the 2003 Act. This means that
the licensing authority must consider among other things whether the
application has been properly advertised in accordance with those
regulations.

Where no representations are made

9.2 A hearing is not required where an application has been properly made
and no responsible authority or other person has made a relevant
representation or where representations are made and subsequently
withdrawn. In these cases, the licensing authority must grant the application in
the terms sought, subject only to conditions which are consistent with the
operating schedule and relevant mandatory conditions under the 2003 Act.
This should be undertaken as a simple administrative process by the licensing
authority’s officials who should replicate the proposals contained in the
operating schedule to promote the licensing objectives in the form of clear and
enforceable licence conditions. Licensing authorities should not hold hearings
for uncontested applications, for example in situations where representations
have been made and conditions have subsequently been agreed.

Where representations are made

9.3 Where a representation concerning the licensing objectives is made by a
responsible authority about a proposed operating schedule and it is relevant
(see paragraphs 9.4 to 9.10 below), the licensing authority’s discretion will be
engaged. It will also be engaged if another person makes relevant
representations to the licensing authority, which are also not frivolous or
vexatious (see paragraphs 9.4 to 9.10 below). Relevant representations can
be made in opposition to, or in support of, an application and can be made by
any individual, body or business that has grounds to do so.



Relevant, vexatious and frivolous representations

9.4 A representation is “relevant” if it relates to the likely effect of the grant of
the licence on the promotion of at least one of the licensing objectives. For
example, a representation from a local businessperson about the commercial
damage caused by competition from new licensed premises would not be
relevant. On the other hand, a representation by a businessperson that
nuisance caused by new premises would deter customers from entering the
local area, and the steps proposed by the applicant to prevent that nuisance
were inadequate, would be relevant. In other words, representations should
relate to the impact of licensable activities carried on from premises on the
objectives. For representations in relation to variations to be relevant, they
should be confined to the subject matter of the variation. There is no
requirement for a responsible authority or other person to produce a recorded
history of problems at premises to support their representations, and in fact
this would not be possible for new premises.

9.5 It is for the licensing authority to determine whether a representation
(other than a representation from responsible authority) is frivolous or
vexatious on the basis of what might ordinarily be considered to be vexatious
or frivolous. A representation may be considered to be vexatious if it appears
to be intended to cause aggravation or annoyance, whether to a competitor or
other person, without reasonable cause or justification. Vexatious
circumstances may arise because of disputes between rival businesses and
local knowledge will therefore be invaluable in considering such matters.
Licensing authorities can consider the main effect of the representation, and
whether any inconvenience or expense caused by it could reasonably be
considered to be proportionate.

9.6 Frivolous representations would be essentially categorised by a lack of
seriousness. Frivolous representations would concern issues which, at most,
are minor and in relation to which no remedial steps would be warranted or
proportionate.

9.7 Any person who is aggrieved by a rejection of their representations on
either of these grounds may lodge a complaint through the local authority’s
corporate complaints procedure. A person may also challenge the authority’s
decision by way of judicial review.

9.8 Licensing authorities should not take decisions about whether
representations are frivolous, vexatious or relevant to the licensing objectives
on the basis of any political judgement. This may be difficult for councillors
who receive complaints from residents within their own wards. If consideration
is not to be delegated, contrary to the recommendation in this Guidance, an
assessment should be prepared by officials for consideration by the sub-
committee before any decision is taken that necessitates a hearing. Any
councillor who considers that their own interests are such that they are unable
to consider the matter independently should disqualify themselves.

9.9 It is recommended that, in borderline cases, the benefit of the doubt about
any aspect of a representation should be given to the person making that



representation. The subsequent hearing would then provide an opportunity for
the person or body making the representation to amplify and clarify it.

9.10 Licensing authorities should consider providing advice on their websites
about how any person can make representations to them.

The role of responsible authorities

9.11 Responsible authorities under the 2003 Act are automatically notified of
all new applications. While all responsible authorities may make
representations regarding applications for licences and club premises
certificates and full variation applications, it is the responsibility of each
responsible authority to determine when they have appropriate grounds to do
SO.

9.12 Each responsible authority will be an expert in their respective field, and
in some cases it is likely that a particular responsible authority will be the
licensing authority’s main source of advice in relation to a particular licensing
objective. For example, the police have a key role in managing the night-time
economy and should have good working relationships with those operating in
their local area5. The police should usually therefore be the licensing
authority’s main source of advice on matters relating to the promotion of the
crime and disorder licensing objective. However, any responsible authority
under the 2003 Act may make representations with regard to any of the
licensing objectives if they have evidence to support such representations.
Licensing authorities must therefore consider all relevant representations from
responsible authorities carefully, even where the reason for a particular
responsible authority’s interest or expertise in the promotion of a particular
objective may not be immediately apparent. However, it remains incumbent
on all responsible authorities to ensure that their representations can
withstand the scrutiny to which they would be subject at a hearing.

Police and Crime Commissioners are expected to have a central role working
in partnership with local authorities, enforcement bodies and other local
partners to decide on what action is needed to tackle alcohol- related crime
and disorder in their areas. However, the Chief Officer of Police remains the
named responsible authority under the 2003 Act.

Licensing authorities acting as responsible authorities

9.13 Licensing authorities are included in the list of responsible authorities. A
similar framework exists in the Gambling Act 2005. The 2003 Act does not
require responsible authorities to make representations about applications for
the grant of premises licences or to take any other steps in respect of different
licensing processes. It is, therefore, for the licensing authority to determine
when it considers it appropriate to act in its capacity as a responsible
authority; the licensing authority should make this decision in accordance with
its duties under section 4 of the 2003 Act.

9.14 Licensing authorities are not expected to act as responsible authorities
on behalf of other parties (for example, local residents, local councillors or
community groups) although there are occasions where the authority may



decide to do so. Such parties can make relevant representations to the
licensing authority in their own right, and it is reasonable for the licensing
authority to expect them to make representations themselves where they are
reasonably able to do so. However, if these parties have failed to take action
and the licensing authority is aware of relevant grounds to make a
representation, it may choose to act in its capacity as responsible authority.

9.15 It is also reasonable for licensing authorities to expect that other
responsible authorities should intervene where the basis for the intervention
falls within the remit of that other responsible authority. For example, the
police should make representations where the representations are based on
concerns about crime and disorder. Likewise, it is reasonable to expect the
local authority exercising environmental health functions to make
representations where there are concerns about noise nuisance. Each
responsible authority has equal standing under the 2003 Act and may act
independently without waiting for representations from any other responsible
authority.

9.16 The 2003 Act enables licensing authorities to act as responsible
authorities as a means of early intervention; they may do so where they
consider it appropriate without having to wait for representations from other
responsible authorities. For example, the licensing authority may (in a case
where it has applied a cumulative impact policy) consider that granting a new
licence application will add to the cumulative impact of licensed premises in its
area and therefore decide to make representations to that effect, without
waiting for any other person to do so.

9.17 In cases where a licensing authority is also acting as responsible
authority in relation to the same process, it is important to achieve a
separation of responsibilities within the authority to ensure procedural fairness
and eliminate conflicts of interest. In such cases licensing determinations will
be made by the licensing committee or sub committee comprising elected
members of the authority (although they are advised by a licensing officer).
Therefore, a separation is achieved by allocating distinct functions (i.e. those
of licensing authority and responsible authority) to different officials within the
authority.

9.18 In these cases, licensing authorities should allocate the different
responsibilities to different licensing officers or other officers within the local
authority to ensure a proper separation of responsibilities. The officer advising
the licensing committee (i.e. the authority acting in its capacity as the licensing
authority) must be a different person from the officer who is acting for the
responsible authority. The officer acting for the responsible authority should
not be involved in the licensing decision process and should not discuss the
merits of the case with those involved in making the determination by the
licensing authority. For example, discussion should not take place between
the officer acting as responsible authority and the officer handling the licence
application regarding the merits of the case. Communication between these
officers in relation to the case should remain professional and consistent with
communication with other responsible authorities. Representations, subject to



limited exceptions, must be made in writing. It is for the licensing authority to
determine how the separate roles are divided to ensure an appropriate
separation of responsibilities. This approach may not be appropriate for all
licensing authorities and many authorities may already have processes in
place to effectively achieve the same outcome.

9.19 Smaller licensing authorities, where such a separation of responsibilities
is more difficult, may wish to involve officials from outside the licensing
department to ensure a separation of responsibilities. However, these officials
should still be officials employed by the authority.

Health bodies acting as responsible authorities

9.20 Where a local authority’s Director of Public Health in England (DPH)6 or
Local Health Board (LHB) (in Wales) exercises its functions as a responsible
authority, it should have sufficient knowledge of the licensing policy and health
issues to ensure it is able to fulfil those functions. If the authority wishes to
make representations, the DPH or LHB will need to decide how best to gather
and coordinate evidence from other bodies which exercise health functions in
the area, such as emergency departments and ambulance services.

6 This change was made as a result of the commencement of measures in
the Health and Social Care Act 2012 which amended the 2003 Act and further
provision in the NHS Bodies and Local Authorities (Partnership
Arrangements, Care Trusts, Public Health and Local Healthwatch)
Regulations 2012.

9.21 Health bodies may hold information which other responsible authorities
do not, but which would assist a licensing authority in exercising its functions.
This information may be used by the health body to make representations in
its own right or to support representations by other responsible authorities,
such as the police. Such representations can potentially be made on the
grounds of all four licensing objectives. Perhaps the most obvious example is
where drunkenness leads to accidents and injuries from violence, resulting in
attendances at emergency departments and the use of ambulance services.
Some of these incidents will be reported to the police, but many will not. Such
information will often be relevant to the public safety and crime and disorder
objectives.

9.22 However, health bodies are encouraged to make representations in
respect of any of the four licensing objectives without necessarily seeking
views from other responsible authorities where they have appropriate
evidence to do so. There is also potential for health bodies to participate in the
licensing process in relation to the protection of children from harm. This
objective not only concerns the physical safety of children, but also their moral
and psychological well being.

9.23 Evidence relating to under 18s alcohol-related emergency department
attendance, hospital admissions and underage sales of alcohol, could
potentially have implications for both the protection of children from harm and
the crime and disorder objectives. Health bodies can provide evidence to lead
or support representations in relation to this objective. In relation to proxy



purchases, data collected by health bodies could be used to inform other
responsible authorities, including the police and licensing authorities, about a
prevalence of proxy purchasing in a particular area. For example, the police
could use this data to tackle instances of ‘shoulder tapping’ (where under 18s
approach adults to buy alcohol on their behalf) and to suggest measures
which retailers might be able to take to ensure, as far as possible, that they
are not knowingly selling alcohol to an adult who is buying on behalf of a
person aged under 18. Although less obvious, health bodies may also have a
role to play in the prevention of public nuisance where its effect is prejudicial
to health and where they hold relevant data.

9.24 DPHs and LHBs will need to consider how to collect anonymised
information about incidents that relate to specific premises or premises in a
particular area (for example, a cumulative impact zone). Many areas have
already developed procedures for local information sharing to tackle violence,
which could provide useful evidence to support representations. The College
of Emergency Medicine has issued guidelines for information sharing to
reduce community violence which recommends that data about assault
victims should be collected upon admission to emergency departments,
including the date, time and location of the assault — i.e. the name of the pub,
club or street where the incident occurred. Sometimes, it may be possible to
link ambulance callouts or attendances at emergency departments to
irresponsible practices at specific premises, such as serving alcohol to people
who are intoxicated or targeting promotions involving unlimited or unspecified
quantities of alcohol at particular groups.

Home Office Immigration Enforcement acting as a responsible authority
9.25 The Immigration Act 2016 made the Secretary of State a responsible
authority in respect of premises licensed to sell alcohol or late night
refreshment with effect from April 2017. In effect this conveys the role of
responsible authority to Home Office Immigration Enforcement who exercises
the powers on the Secretary of State’s behalf. When Immigration Enforcement
exercises its powers as a responsible authority it will do so in respect of the
prevention of crime and disorder licensing objective because it is concerned
with the prevention of illegal working or immigration offences more broadly.

Disclosure of personal details of persons making representations

9.26 Where a notice of a hearing is given to an applicant, the licensing
authority is required under the Licensing Act 2003 (Hearings) Regulations
2005 to provide the applicant with copies of the relevant representations that
have been made.

9.27 In exceptional circumstances, persons making representations to the
licensing authority may be reluctant to do so because of fears of intimidation
or violence if their personal details, such as name and address, are divulged
to the applicant.

9.28 Where licensing authorities consider that the person has a genuine and
well-founded fear of intimidation and may be deterred from making a
representation on this basis, they may wish to consider alternative



approaches.

9.29 For instance, they could advise the persons to provide the relevant
responsible authority with details of how they consider that the licensing
objectives are being undermined so that the responsible authority can make
representations if appropriate and justified.

9.30 The licensing authority may also decide to withhold some or all of the

person’s personal details from the applicant, giving only minimal details (such
as street name or general location within a street). However, withholding such
details should only be considered where the circumstances justify such action.

Hearings

9.31 The Licensing Act 2003 (Hearings) Regulations 2005 governing hearings
may be found on the www.legislation.gov.uk website. If the licensing authority
decides that representations are relevant, it must hold a hearing to consider
them. The need for a hearing can only be avoided with the agreement of the
licensing authority, where the applicant and all of the persons who made
relevant representations have given notice to the authority that they consider
a hearing to be unnecessary. Where this is the case and the authority agrees
that a hearing is unnecessary, it must forthwith give notice to the parties that
the hearing has been dispensed with. Notwithstanding those regulatory
provisions, in cases where the licensing authority believes that a hearing is
still necessary, it is recommended that the authority should, as soon as
possible, provide the parties with reasons in writing for the need to hold the
hearing. In cases where only ‘positive’ representations are received, without
qualifications, the licensing authority should consider whether a hearing is
required. To this end, it may wish to notify the persons who made
representations and give them the opportunity to withdraw those
representations. This would need to be done in sufficient time before the
hearing to ensure that parties were not put to unnecessary inconvenience.

9.32 Responsible authorities should try to conclude any discussions with the
applicant in good time before the hearing. The 2005 Hearings Regulations
permit licensing authorities to extend a time limit provided for by those
Regulations for a specified period where it considers this to be necessary in
the public interest. For example, if the application is amended at the last
moment, the licensing committee should consider giving other persons time to
address the revised application before the hearing commences. Where the
authority has extended a time limit it must forthwith give a notice to the parties
involved stating the period of the extension and the reasons for it.

9.33 The 2005 Hearings Regulations require that representations must be
withdrawn 24 hours before the first day of any hearing. If they are withdrawn
after this time, the hearing must proceed and the representations may be
withdrawn orally at that hearing. However, where discussions between an
applicant and those making representations are taking place and it is likely
that all parties are on the point of reaching agreement, the licensing authority
may wish to use the power given within the hearings regulations to extend
time limits, if it considers this to be in the public interest.



9.34 Applicants should be encouraged to contact responsible authorities and
others, such as local residents, who may be affected by the application before
formulating their applications so that the mediation process may begin before
the statutory time limits come into effect after submission of an application.
The hearing process must meet the requirements of regulations made under
the 2003 Act. Where matters arise which are not covered by the regulations,
licensing authorities may make arrangements as they see fit as long as they
are lawful.

9.35 There is no requirement in the 2003 Act for responsible authorities that
have made representations to attend, but it is generally good practice and
assists committees in reaching more informed decisions. Where several
responsible authorities within a local authority have made representations on
an application, a single local authority officer may represent them at the
hearing if the responsible authorities and the licensing authority agree. This
local authority officer representing other responsible authorities may be a
licensing officer, but only if this licensing officer is acting as a responsible
authority on behalf of the licensing authority and has had no role in the
licensing determination process. This is to ensure that the responsible
authorities are represented by an independent officer separate from the
licensing determination process.

9.36 As noted in paragraphs 9.13 to 9.19 above, where the licensing officer is
acting as a responsible authority the relevant steps should be followed to
ensure that this individual has no role in the decision making process
regarding the licensing determination.

9.37 As a matter of practice, licensing authorities should seek to focus the
hearing on the steps considered appropriate to promote the particular
licensing objective or objectives that have given rise to the specific
representation and avoid straying into undisputed areas. A responsible
authority or other person may choose to rely on their written representation.
They may not add further representations to those disclosed to the applicant
prior to the hearing, but they may expand on their existing representation and
should be allowed sufficient time to do so, within reasonable and practicable
limits.

9.38 In determining the application with a view to promoting the licensing
objectives in the overall interests of the local community, the licensing
authority must give appropriate weight to:

« the steps that are appropriate to promote the licensing objectives;

» the representations (including supporting information) presented by all the
parties;

* this Guidance;

« its own statement of licensing policy.

9.39 The licensing authority should give its decision within five working days
of the conclusion of the hearing (or immediately in certain specified cases)
and provide reasons to support it. This will be important if there is an appeal
by any of the parties. Notification of a decision must be accompanied by
information on the right of the party to appeal. After considering all the



relevant issues, the licensing authority may grant the application subject to
such conditions that are consistent with the operating schedule. Any
conditions imposed must be appropriate for the promotion of the licensing
objectives; there is no power for the licensing authority to attach a condition
that is merely aspirational. For example, conditions may not be attached
which relate solely to the health of customers rather than their direct physical
safety. Any conditions added to the licence must be those imposed at the
hearing or those agreed when a hearing has not been necessary.

9.40 Alternatively, the licensing authority may refuse the application on the
grounds that this is appropriate for the promotion of the licensing objectives. It
may also refuse to specify a designated premises supervisor and/or only allow
certain requested licensable activities. In the interests of transparency, the
licensing authority should publish hearings procedures in full on its website to
ensure that those involved have the most current information.

9.41 In the context of variations or minor variations, which may involve
structural alteration to or change of use of a building, the decision of the
licensing authority will not exempt an applicant from the need to apply for
building control approval, planning permission or both of these where
appropriate.

Determining actions that are appropriate for the promotion of the
licensing objectives

9.42 Licensing authorities are best placed to determine what actions are
appropriate for the promotion of the licensing objectives in their areas. All
licensing determinations should be considered on a case-by-case basis. They
should take into account any representations or objections that have been
received from responsible authorities or other persons, and representations
made by the applicant or premises user as the case may be.

9.43 The authority’s determination should be evidence-based, justified as
being appropriate for the promotion of the licensing objectives and
proportionate to what it is intended to achieve.

9.44 Determination of whether an action or step is appropriate for the
promotion of the licensing objectives requires an assessment of what action
or step would be suitable to achieve that end. While this does not therefore
require a licensing authority to decide that no lesser step will achieve the aim,
the authority should aim to consider the potential burden that the condition
would impose on the premises licence holder (such as the financial burden
due to restrictions on licensable activities) as well as the potential benefit in
terms of the promotion of the licensing objectives. However, it is

imperative that the authority ensures that the factors which form the basis of
its determination are limited to consideration of the promotion of the objectives
and nothing outside those parameters. As with the consideration of licence
variations, the licensing authority should consider wider issues such as other
conditions already in place to mitigate potential negative impact on the
promotion of the licensing objectives and the track record of the business.



Further advice on determining what is appropriate when imposing conditions
on a licence or certificate is provided in Chapter 10. The licensing authority is
expected to come to its determination based on an assessment of the
evidence on both the risks and benefits either for or against making the
determination.

Considering cases where licensing and planning applications are made
simultaneously

9.45 Where businesses have indicated, when applying for a licence under the
2003 Act, that they have also applied for planning permission or that they
intend to do so, licensing committees and officers should consider discussion
with their planning counterparts prior to determination with the aim of agreeing
mutually acceptable operating hours and scheme designs.

Chapter 10
10. Conditions attached to premises licences and club premises certificates

General

10.1 This chapter provides further guidance in relation to conditions attached
to premises licences and club premises certificates. General principles on
licence conditions are set out in Chapter 1 (see paragraph 1.16).

10.2 Conditions include any limitations or restrictions attached to a licence or
certificate and essentially are the steps or actions that the holder of the
premises licence or the club premises certificate will be required to take or
refrain from taking in relation to the carrying on of licensable activities at the
premises in question. Failure to comply with any condition attached to a
licence or certificate is a criminal offence, which on conviction is punishable
by an unlimited fine or up to six months’ imprisonment. The courts have made
clear that it is particularly important that conditions which are imprecise or
difficult for a licence holder to observe should be avoided.

10.3 There are three types of condition that may be attached to a licence or
certificate: proposed, imposed and mandatory. Each of these categories is
described in more detail below.

Proposed conditions

10.4 The conditions that are appropriate for the promotion of the licensing
objectives should emerge initially from the risk assessment carried out by a
prospective licence or certificate holder, which they should carry out before
making their application for a premises licence or club premises certificate.
This would be translated into the steps recorded in the operating schedule or
club operating schedule, which must also set out the proposed hours during
which licensable activities will be conducted and any other hours during which
the premises will be open to the public.

10.5 It is not acceptable for licensing authorities to simply replicate the
wording from an

applicant’s operating schedule. A condition should be interpreted in
accordance with the applicant’s intention.



Consistency with steps described in operating schedule

10.6 The 2003 Act provides that where an operating schedule or club
operating schedule has been submitted with an application and there have
been no relevant representations made by responsible authorities or any
other person, the licence or certificate must be granted subject only to such
conditions as are consistent with the schedule accompanying the application
and any mandatory conditions required under the 2003 Act.

10.7 Consistency means that the effect of the condition should be
substantially the same as that intended by the terms of the operating
schedule. If conditions are broken, this may lead to a criminal prosecution or
an application for a review and it is extremely important therefore that they
should be expressed on the licence or certificate in unequivocal and
unambiguous terms. The duty imposed by conditions on the licence holder or
club must be clear to the licence holder, club, enforcement officers and the
courts.

Imposed conditions

10.8 The licensing authority may not impose any conditions unless its
discretion has been exercised following receipt of relevant representations
and it is satisfied as a result of a hearing (unless all parties agree a hearing is
not necessary) that it is appropriate to impose conditions to promote one or
more of the four licensing objectives. In order to promote the crime prevention
licensing objective conditions may be included that are aimed at preventing
illegal working in licensed premises. This provision also applies to minor
variations.

10.9 It is possible that in some cases no additional conditions will be
appropriate to promote the licensing objectives.

Proportionality

10.10 The 2003 Act requires that licensing conditions should be tailored to the
size, type,

location and characteristics and activities taking place at the premises
concerned. Conditions should be determined on a case-by-case basis and
standardised conditions which ignore these individual aspects should be
avoided. For example, conditions should not be used to implement a general
policy in a given area such as the use of CCTV, polycarbonate drinking
vessels or identity scanners where they would not be appropriate to the
specific premises. Conditions that are considered appropriate for the
prevention of illegal working in premises licensed to sell alcohol or late night
refreshment might include requiring a premises licence holder to undertake
right to work checks on all staff employed at the licensed premises or
requiring that a copy of any document checked as part of a right to work
check is retained at the licensed premises. Licensing authorities and other
responsible authorities should be alive to the indirect costs that can arise
because of conditions. These could be a deterrent to holding events that are
valuable to the community or for the funding of good and important causes.
Licensing authorities should therefore ensure that any conditions they impose
are only those which are appropriate for the promotion of the licensing
objectives.



Naming, packing and promotion in retail premises

10.11 The Government acknowledges that the irresponsible naming, packing
or promotion of alcoholic drinks may contribute to alcohol related harms.
Where there is direct evidence of specific incidents of irresponsible naming,
packing or promotion of alcoholic drinks linked to the undermining of one of
the licensing objectives, licensing authorities should, in the exercise of their
licensing functions (in particular, in relation to an application for the grant,
variation or review of a premises licence), consider whether it is appropriate to
impose conditions on licences that require the licence holder to comply with
the Portman Group’s Retailer Alert Bulletins. This condition should be
considered on a case by case basis and in the context of the promotion of the
licensing objectives.

10.12 The Portman Group operates, on behalf of the alcohol industry, a Code
of Practice on the Naming, Packaging and Promotion of Alcoholic Drinks. The
Code seeks to ensure that drinks are packaged and promoted in a socially
responsible manner and only to those who are 18 years old or older.
Complaints about products under the Code are considered by an Independent
Complaints Panel and the Panel’s decisions are published on the Portman
Group’s website, in the trade press and in an annual report. If a product’s
packaging or point-of-sale advertising is found to be in breach of the Code,
the Portman Group may issue a Retailer Alert Bulletin to notify retailers of the
decision and ask them not to replenish stocks of any such product or to
display such point-ofsale material, until there has been compliance with the
decision.

Hours of trading

10.13 The Government acknowledges that different licensing strategies may
be appropriate for the promotion of the licensing objectives in different areas.
The 2003 Act gives the licensing authority power to make decisions about the
hours during which premises can conduct licensable activities as part of the
implementation of its licensing policy statement. Licensing authorities are best
placed to make decisions about appropriate opening hours in their areas
based on their local knowledge and in consultation with responsible
authorities. However, licensing authorities must always consider each
application and must not impose predetermined licensed opening hours,
without giving individual consideration to the merits of each application.

10.14 Where there are objections to an application to extend the hours during
which licensable activities are to be carried on and the licensing authority
determines that this would undermine the licensing objectives, it may reject
the application or grant it with appropriate conditions and/or different hours
from those requested.

10.15 Shops, stores and supermarkets should normally be free to provide
sales of alcohol for consumption off the premises at any times when the retail
outlet is open for shopping unless there are good reasons, based on the
licensing objectives, for restricting those hours.



Mandatory conditions in relation to the supply of alcohol

10.25 The 2003 Act provides for the following mandatory conditions to be
included in every licence and/or club premises certificate in the circumstances
specified.

Designated premises supervisor

10.26 The 2003 Act provides that, where a premises licence authorises the
supply of alcohol, it must include a condition that no supply of alcohol may be
made at a time when no designated premises supervisor has been specified
in the licence or at a time when the designated premises supervisor does not
hold a personal licence or the personal licence has been suspended.

10.27 The main purpose of the ‘designated premises supervisor’ as defined in
the 2003 Act is to ensure that there is always one specified individual among
these personal licence holders who can be readily identified for the premises
where a premises licence is in force. That person will normally have been
given day to day responsibility for running the premises by the premises
licence holder. The requirements set out in relation to the designated
premises supervisor and authorisation of alcohol sales by a personal licence
holder do not apply to community premises in respect of which a successful
application has been made to disapply the usual mandatory conditions in
sections 19(2) and 19(3) of the 2003 Act (see Chapter 4 of this Guidance).

10.28 The 2003 Act does not require a designated premises supervisor or any
other personal licence holder to be present on the premises at all times when
alcohol is sold. However, the designated premises supervisor and the
premises licence holder remain responsible for the premises at all times
including compliance with the terms of the 2003 Act and conditions attached
to the premises licence to promote the licensing objectives.

Authorisation by personal licence holders

10.29 In addition, every premises licence that authorises the sale of alcohol
must require that every supply of alcohol under the premises licence must be
made or authorised by a person who holds a personal licence. This in most
instances will be the designated premises supervisor who must hold a valid
personal licence. Any premises at which alcohol is sold or supplied may
employ one or more personal licence holders. This does not mean that the
condition should require the presence of the designated premises supervisor
or any other personal licence holder on the premises at all times.

10.30 Similarly, the fact that every supply of alcohol must be made under the
authority of a personal licence holder does not mean that only personal
licence holders can make sales or that they must be personally present at
every transaction. A personal licence holder may authorise members of staff
to make sales of alcohol but may be absent at times from the premises when
a transaction takes place. However, the responsible personal licence holder
may not be able to escape responsibility for the actions of anyone authorised
to make sales.



10.31 “Authorisation” does not imply direct supervision by a personal licence
holder of each sale of alcohol. The question arises as to how sales can be
authorised. Ultimately, whether an authorisation has been given is a question
of fact that would have to be decided by the courts on the evidence before it in
the course of a criminal prosecution.

10.32 The following factors should be relevant in considering whether or not
an authorisation has been given:

« the person(s) authorised to sell alcohol at any particular premises should be
clearly identified;

« the authorisation should have specified the acts which may be carried out by
the person who is authorised to supply alcohol;

* there should be an overt act of authorisation, for example, a specific written
statement given to the individual who is authorised to supply alcohol; and

* there should be in place sensible arrangements for the personal licence
holder to monitor the activity that they have authorised on a reasonably
regular basis.

10.33 It is strongly recommended that personal licence holders give specific
written authorisations to individuals whom they are authorising to retail
alcohol. A single written authorisation would be sufficient to cover multiple
sales over an unlimited period. This would assist personal licence holders in
demonstrating due diligence should issues arise with enforcement authorities;
and would protect employees if they themselves are challenged in respect of
their authority to sell alcohol.

10.34 Written authorisation is not a requirement of the 2003 Act and its
absence alone could not give rise to enforcement action.

10.35 It must be remembered that while the designated premises supervisor
or a personal licence holder may authorise other individuals to sell alcohol in
their absence, they are responsible for any sales that may be made. Similarly,
the premises licence holder remains responsible for ensuring that licensing
law and licence conditions are observed at the premises.

Arrangements for the mandatory licence conditions

10.36 The mandatory conditions made under sections 19A and 73B of the
2003 Act (the conditions governing irresponsible promotions, dispensing
alcohol directly into the mouth, provision of free tap water, age verification,
small measures and the prohibition on sales of alcohol below the permitted
price) do not have to be physically included in the licence or certificate but
nonetheless will apply to every licence and certificate authorising the sale and
supply of alcohol for consumption on the premises. The mandatory conditions
set out in section 19 of the 2003 Act (the requirement for a DPS and for all
sales to be made or authorised by a personal licence holder) do, however,
have to be physically included in the licence. The mandatory licence
conditions do not apply to activities (including the supply of alcohol)
authorised by a temporary event notice.



10.37 Whereas the initial mandatory conditions in section 19 of the 2003 Act
are set out in Annex 1 of the licence, the additional mandatory conditions
made under section 19A of the 2003 Act are treated as if they were included
in existing licences and certificates on the date that those conditions came
into force.

10.38 Following their commencement, the mandatory conditions overrode any
pre-existing conditions already included in a licence or certificate insofar as
the mandatory conditions were identical to, or inconsistent with or more
onerous than, any pre-existing conditions. It is not necessary to record on the
face of existing licences and certificates the impact that the introduction of the
mandatory conditions has had on pre-existing conditions.

Irresponsible promotions

10.39 Under this condition, the “responsible person” (defined in the 2003 Act
as the holder of a premises licence, designated premises supervisor, a person
aged 18 or over who is authorised to allow the sale or supply of alcohol by an
under 18 or a member or officer of a club present on the club premises who
can oversee the supply of alcohol) should be able to demonstrate that they
have ensured that staff do not carry out, arrange or participate in any
irresponsible promotions. An irresponsible promotion is one that fits one of the
descriptions below (or is substantially similar), is carried on for the purpose of
encouraging the sale or supply of alcohol for consumption on the premises.
The aim of the condition is to prohibit or restrict promotions which encourage
people to drink more than they might ordinarily do and in a manner which
undermines the licensing objectives.

Large quantities of alcohol for free or a fixed price

10.41 Irresponsible promotions can include the provision of unlimited or
unspecified quantities of alcohol free or for a fixed or discounted price, where
there is a significant risk that such a promotion would undermine one or more
of the licensing objectives. This includes alcohol provided to the public orto a
group defined by a particular characteristic, for example, a promotion which
offers women free drinks before a certain time or “all you can drink for £10”.
Promotions can be designed with a particular group in mind (for example,
over 65s). A common sense approach is encouraged, which may include
specifying the quantity of alcohol included in it or not targeting a group which
could become more vulnerable or present a greater risk of crime and disorder
as a result of excessive alcohol consumption.

Prizes and rewards

10.42 The sale, supply or provision of free or discounted alcohol or any other
item as a prize to encourage or reward the purchase and consumption of
alcohol can be within the definition of an irresponsible promotion, where there
is a significant risk that such a promotion would undermine one or more of the
licensing objectives. This may include promotions under which free or
discounted alcohol is offered as a part of the sale of alcohol, for example,
“‘Buy one and get two free” and “Buy one cocktail and get a second cocktail
for 25p”. This includes promotions which involve the provision of free or
discounted alcohol within the same 24 hour period. Posters and flyers



10.43 Irresponsible promotions can also include the sale or supply of alcohol
in association with promotional materials on display in or around the
premises, which can either be reasonably considered to condone, encourage
or glamorise anti social behaviour or refer to the effects of drunkenness in any
favourable manner.

Age verification

10.46 The premises licence holder or club premises certificate holder must
ensure that an age verification policy applies to the premises in relation to the
sale or supply of alcohol. This must as a minimum require individuals who
appear to the responsible person (see paragraph 10.39) to be under the age
of 18 years of age to produce on request, before being served alcohol,
identification bearing their photograph, date of birth, and either a holographic
mark or ultraviolet feature. The Home Office encourages licensed premises to
accept cards bearing the Proof of Age Standards Scheme (PASS) hologram
as their preferred proof of age, while acknowledging that many other forms of
identification meet the requirements of the mandatory condition.

10.47 The premises licence holder or club premises certificate holder must
ensure that staff (in particular, staff who are involved in the supply of alcohol)
are made aware of the existence and content of the age verification policy
which applies by the premises.

10.48 The designated premises supervisor (Where there is one) must ensure
that the supply of alcohol at the premises is carried on in accordance with the
age verification policy. This means that the DPS has personal responsibility
for ensuring that staff are not only aware of, but are also applying, the age
verification policy.

10.49 It is acceptable, and indeed encouraged, for premises to have an age
verification policy which requires individuals who appear to the responsible
person to be under an age greater than 18 to produce such identification on
request. For example, if premises have a policy that requires any individual
that appears to be under the age of 21 to produce identification that meets the
criteria listed above, this is perfectly acceptable under the mandatory code.

10.50 Licence holders should consider carefully what steps they are required
to take to comply with the age verification requirements under the 2003 Act in
relation to sales of alcohol made remotely. These include sales made online,
by telephone and mail order sales, and alcohol delivery services. Each of
these sales must comply with the requirements of the 2003 Act. The
mandatory condition requires that age verification takes place before a person
is served alcohol. Where alcohol is sold remotely (for example, online) or
through a telephone transaction, the sale is made at this point but the alcohol
is not actually served until it is delivered to the customer. Age verification
measures (for example, online age verification) should be used to ensure that
alcohol is not sold to any person under the age of 18. However, licence
holders should also consider carefully what steps are appropriate to ensure
that age verification takes place before the alcohol is served (i.e. physically
delivered) to the customer to be satisfied that the customer is aged 18 or over.



It is, therefore, the responsibility of the person serving or delivering the alcohol
to ensure that age verification has taken place and that photo ID has been
checked if the person appears to be less than 18 years of age.

Smaller measures

10.51 The responsible person (see paragraph 10.39) shall ensure that the
following drinks, if sold or supplied on the premises, are available in the
following measures:

* Beer or cider: Y2 pint

* Gin, rum, vodka or whisky: 25ml or 35ml

« Still wine in a glass: 125ml

10.52 As well as making the drinks available in the above measures, the
responsible person must also make customers aware of the availability of
these measures by displaying them on printed materials available to
customers on the premises. This can include making their availability clear on
menus and price lists, and ensuring that these are displayed in a prominent
and conspicuous place in the relevant premises (for example, at the bar).
Moreover, staff must make customers aware of the availability of small
measures when customers do not request that they be sold alcohol in a
particular measure.

10.53 This condition does not apply if the drinks in question are sold or
supplied having been made up in advance ready for sale or supply in a
securely closed container. For example, if beer is only available in pre-sealed
bottles the requirement to make it available in 1/2 pints does not apply.

10.54 The premises licence holder or club premises certificate holder must
ensure that staff are made aware of the application of this condition.

Ban on sales of alcohol below the permitted price

10.55 The relevant person (the holder of the premises licence, the designated
premises supervisor (if any) in respect of such a licence, the personal licence
holder who makes or authorises a supply of alcohol under such a licence, or
any member or officer of a club present on the premises in a capacity which
enables the member or officer to prevent the supply in question) shall ensure
that no alcohol is sold or supplied for consumption on or off the premises for a
price which is less than the permitted price.

10.56 The permitted price is defined as the aggregate of the duty chargeable
in relation to the alcohol on the date of its sale or supply and the amount of
that duty multiplied by a percentage which represents the rate of VAT
chargeable in relation to the alcohol on the date of its sale or supply. Detailed
guidance on how to make this calculation and a calculator to determine
permitted prices for each product are available on the Home Office website.

10.57 Where there is a change to the rate of duty or VAT applying to alcohol
(for instance, following a Budget), the relevant person should ensure that the
permitted price reflects the new rates within fourteen days of the introduction
of the new rate.



10.58 It is still permitted to sell alcohol using promotions (as long as they are
compatible with any other licensing condition that may be in force), and the
relevant person should ensure that the price of the alcohol is not less than the
permitted price. Detailed guidance on the use of promotions is given in the
guidance document available on the Gov.uk website.

Door supervision

10.61 Under section 21 of the 2003 Act, when a condition is included in a
premises licence that at specified times an individual must be present at the
premises to carry out a security activity (as defined in section 21(3)(a) by
reference to the Private Security Industry Act 2001 (“the 2001 Act”)), the
licence must include a condition requiring that individual to be licensed by the
Security Industry Authority (“the SIA”) under the 2001 Act, or be entitled to
carry out that activity by virtue of section 4 of the 2001 Act.

10.62 A premises licence need not require a person to hold a licence granted
by the SIA if that person benefits from an exemption under section 4 of the
2001 Act. For example, certain employees benefit from an exemption when
carrying out conduct in connection with a certified sports ground (section 4(6)
to (12)). Furthermore, in certain circumstances persons benefit from an
exemption where they operate under the SIA’s Approved Contractor Scheme
(section 15).

10.63 Conditions under section 21 of the 2003 Act should only relate to
individuals carrying out security activities defined by section 21(3)(a) of the
2003 Act. Therefore, they should only relate to an activity to which paragraph
2(1)(a) of Schedule 2 to the 2001 Act applies (certain manned guarding
activities) and which is licensable conduct within the meaning of section 3(2)
of that Act. The requirement does not relate to individuals performing non-
security related activities, and section 21 should not be used in relation to any
such activities.

10.64 Section 21 of the 2003 Act continues to ensure that a premises licence
need not impose such a requirement in relation to those licensed premises
which the 2001 Act treats as unlicensed premises. Those are:

* premises in respect of which there is in force a premises licence authorising
a performance of a play or an exhibition of a film;

* casinos or bingo halls licensed under the Gambling Act 2005;

* premises where a club certificate is in force when activities are being carried
on under the authority of that certificate.

See paragraph 8(3) of Schedule 2 to the 2001 Act for full details.

10.65 It should be noted, however, that the 2001 Act will require contractors
and a small number of employees (those managing/supervising and those
supplied under contract) to be licensed as manned guards (rather than door
supervisors) when undertaking licensable conduct on premises to which
paragraph 8(3) of Schedule 2 to the 2001 Act applies.



10.66 It is therefore important that if a licensing authority intends that
individuals must be present to carry out security activities (as defined by
section 21(3)(a) of the 2003 Act) this should be explicit, as should the
mandatory condition for those individuals to hold an SIA licence or be entitled
to carry out that activity by virtue of section 4 of the 2001 Act. On the other
hand, where a licensing authority intends that individuals must be present to
carry out other activities (for example, activities related to safety or steward
activities to organise, advise and direct members of the public), no mandatory
condition should be imposed under section 21 of the 2003 Act. In all cases it
is important when determining whether or not a condition is to be imposed
under section 21 of the 2003 Act to consider whether the activities of any
individual working in licensed premises fall within the definition of security
activities in section 21(3)(a) of the 2003 Act. (Regardless of whether a
condition is imposed under section 21 of the 2003 Act, under the 2001 Act the
appropriate SIA licence must be held by any individual performing an activity
for which they are licensable under that Act.)



